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Vice and the Law 


THE Report of the Committee on Homosexual Offences and 
Prostitution (Cmnd. 247, 5s.) was published on 4th September. 
The Committee, under the chairmanship of Sir JOHN 
WOLFENDEN, firmly refuses to blur the distinction between 
law and morality and regards the function of the criminal 
law to be to preserve public order and decency and to provide 
sufficient safeguards against exploitation and corruption of 
persons who through youth or for other reasons are specially 
vulnerable. The two main changes in the law which they 
recommend are (1) that homosexual behaviour between 
consenting adults in private be no longer a criminal offence 
(one member of the Committee dissented from this con- 
clusion) ; and (2) that maximum penalties for street offences 
by prostitutes be increased from the present fine of 40s. to 
a fine of £10 for a first offence, £25 for a second offence, and 
three months’ imprisonment for a third or subsequent offence. 
We hope to comment more fully on the Report next week. 


Cheers from Tuscany 


NEWSPAPERS are not always kind to lawyers. Indeed, from 
time to time we have been impelled to remonstrate with some 
of them about the harsh things they say about us. It is all 
the sweeter therefore to read in the journalists’ own journal, 
World’s Press News and Advertisers’ Review, a glowing tribute 
to the profession’s efforts to entertain our American guests. 
‘“ Nothing on such a scale,” says the author of the article, ‘‘ has 
ever been put on by a British professional body before. It 
was public relations in the grand manner in which every 
aspect of British life was presented. . . . The Law Society 
has illumined a pathway to the furtherance of international 
understanding which other bodies in industry and commerce, 
as well as in the professions, might well examine. I hope the 
Institute of Public Relations will seek to have this classic 
example of public relations included in the curricula of its 
examinations. If it doesn’t it will show a singular lack of 
perspicacity.’” With becoming blushes, The Law Society and 
the legal profession can only reply that lawyers are adaptable 
and resourceful, that a legal training fits them for anything. 


Rent Act, 1957: Rent of Service Flat 


A PLEASING illustration of the amicable reference to the 
court of differences between landlord and tenant arising out 
of the Rent Act occurred in a case at the West London County 
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Court in which His Honour Judge Sir WILLIAM HARGREAVES 
gave judgment on 29th August. The landlords, Regis 
Co., Ltd., agreed before the case to pay the tenant’s costs, 
whatever should be the result. The case also furnished an 
example of the very moderate increases which can be expected 
in some cases by landlords, even where services are provided. 
The tenancy concerned was of a two-roomed flat let with 
certain services at a rent of £145 17s. 5d. a year, the gross 
rateable value being £54. The court assessed the maximum 
chargeable rent on the basis that a figure of one and two-thirds 
of £54 must be the starting point under the Act, having regard 
to the tenant’s liability for repairs. The figures for hot water 
and central heating services had been agreed, but those for 
maintenance, depreciation and replacement had not. In 
respect of the whole of the block of flats the court allowed 
50 per cent. of the head and deputy porters’ wages, 100 per 
cent. of the night porter’s wages, and 75 per cent. of the wages 
of other porters and garbage men, 100 per cent. of one house- 
keeper’s wages and 30 per cent. of the wages of maids caring 
for the common parts of the premises, 100 per cent. of the 
wages of engineers and stokers, 50 per cent. of the costs of the 
head porter’s accommodation and 1? per cent. of manage- 
ment costs. The full cost of the coal for the central heating 
was allowed, but not replacements as they were held to be 
of no benefit to the present tenant but only to future tenants 
and to the landlord. Depreciation was allowed only for 
carpets and linoleum in the common parts of the premises. 
By adding one and two-thirds times the gross value to the 
rates and an allowance of £44 Os. 11d., being the apportioned 
part of the total allowance for services, the court arrived at a 
rental of £170 11s. 6d. which represented an increase of 
£24 14s. 1d. over the existing rent. 


Value at which Works of Art are Accepted 
in Satisfaction of Estate Duty 


A NOTICE issued by the Treasury states that the Chancellor 
of the Exchequer has recently reviewed the arrangements for 
determining the value at which works of art are accepted in 
satisfaction of estate duty under s. 30 of the Finance Act, 
1953, and s. 34 of the Finance Act, 1956. Under these 
provisions, it is for the Treasury and Board of Inland Revenue 
to decide which works of art offered in satisfaction of estate 
duty they will be prepared to accept. The prices have to be 
acceptable to the Government and the executors. Executors 
employ commercial valuers to advise what price they should 
seek, and the Treasury and Board of Inland Revenue have the 
advice of the National museums and galleries. It is sometimes 
not easy to determine the value of important works of art and 
the Chancellor has come to the conclusion that, in certain 
cases, where there is disagreement about values, it would help 
him to be able to refer these differences to an independent 
panel, consisting wholly or largely of laymen with some 
experience in this field, who could examine the grounds for the 
differences and express a view upon them. The Chancellor 
proposes to set up this panel in the near future. LorD ROCKLEY 
has agreed to serve as chairman. Some works of art offered 
in satisfaction of estate duty may have been exempted from 
estate duty under s. 40 of the Finance Act, 1930. If these 
exempted works of art are subsequently sold in the ordinary 
market, duty becomes payable on the proceeds ; but, if they 
are accepted in satisfaction of estate duty, duty is not payable. 
In such cases, the notice states, the Chancellor’s policy in 
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determining the prices offered will be to deduct 75 per cent. 
of the value of the exemption, leaving 25 per cent. with the 
executors. The Minister of Works will follow a similar policy 
when buying exempted works of art under s. 5 of the Historic 
Buildings and Ancient Monuments Act, 1953. This policy 
accords with the recommendation of the Waverley Committee 
on the Export of Works of Art that, where an export licence 
for an exempted work of art is refused subject to a museum or 
gallery offering a fair price for it, the fair price should be 
assessed on the basis that the main value of the exemption 
would go to the museum or gallery, but the owner would be 
left with some moderate advantage. 


Estate Duty: India and Pakistan: 
Double Taxation 


THE Board of Inland Revenue announced on 29th August 
that they have authorised the following concession : ‘‘ Where, 
under any law relating to court fees for obtaining probate, 
letters of administration or a succession certificate, fees have 
been paid (a) in any State of India, in connection with a death 
occurring on or after the 20th November, 1953 ; or (0) in any 
Province of Pakistan or in the capital of the Federation, in 
connection with a death occurring on or after the 5th December, 
1951, the same relief is given as would have been given under 
s. 20 of the Finance Act, 1894, had the death occurred before 
those dates respectively.”’ Such fees will therefore, it seems, 
be allowable against the British estate duty and not merely 
against the value of the property, as would otherwise have 
been the case. The procedure for claiming the allowance will 
presumably be similar to that indicated in Dymond’s Death 
Duties, 12th ed., pp. 782-3. 


Freedom of Opinion 


In the July Newsletter of the International Commission of 
Jurists an account of the April conference of the Commission 
at Vienna contains a résumé of a report by Professor HARRY 
STREET of Manchester University on freedom of opinion in 
England. He emphasized that whereas most continental 
countries make ridicule and insult criminal, this generally is 
not known in England. Further, in cases of defamation, 
the continental practice is to rely on criminal sanctions, while 
the characteristic English remedy is damages in a civil action. 
Professor Street asked whether it is necessary to protect 
freedom of opinion by provisions of a written constitution, as 
is the case in continental countries. He favoured the common- 
law system and pointed out the danger that a court inter- 
preting a constitution will say that there can be no more 
freedom than that given by it. The increasing extent to 
which some sections of the press interfere with and expose 
the private life of citizens was deplored. There is a serious 
problem in England, and in the U.S.A. some jurisdictions 
have developed an individual right to privacy. Norway has 
made interesting laws to prevent this abuse: unnecessary 
and disturbing interference with private life and the public 
disclosure of private life are both crimes. He concluded by 
referring to the de facto power of quasi-monopolies and the 
influence of pressure groups—which was an aspect of the 
whole problem of freedom of opinion which requires vigilance 
not only by lawyers but also by public opinion. 
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Tuts Act came fully into operation on 6th September, 1957. 
It is an important Act so far as the administration of justice 
in magistrates’ courts is concerned, but it seems unlikely to 
affect the private practitioner very much. Its objects are to 
allow written pleas of guilty to be accepted in minor offences 
without the defendant’s appearance and without evidence 
for the prosecution and also to permit written proof of previous 
convictions in the defendant’s absence. The scheme of the 
Bill was outlined at p. 197, ante, and the Act follows the 
pattern there described without significant amendment. 
Whether or not to use the procedure in the cases to which 
s. 1 applies (viz., offences not triable on indictment and 
not carrying more than three months’ imprisonment on sum- 
mary conviction) will be a matter for the police, no doubt in 
consultation with the magistrates; if it is decided by the 
police not to use it in any case or class of case, the old pro- 
cedure will continue to apply and the defendant’s guilt must 
be shown by sworn evidence, whether or not he attends, in 
the absence of a plea of guilty in person. On the other 
hand, if the police do decide to use the new procedure, the 
defendant will be served as before with the summons and also 
will receive with it a notice telling him that he may plead 
guilty to the offence in his absence, with a concise statement of 
the facts proposed to be given in evidence ; the notice and 
statement are prescribed by the Schedule to the Magistrates’ 
Courts Rules, 1957. He will also receive with these documents 
a form to be used if he wishes to plead guilty without attending 
court ; this form is not prescribed by the rules, but the Home 
Office have produced a specimen form which no doubt will 
be adopted. 


The practitioner corsulted by a client who has received these 
documents with a summons should advise him that, if he 
admits that he is guilty of the offence detailed in the concise 
statement of facts, he (or the solicitor for him) should return 
the form of plea of guilty to the court together with a note 
of his excuses and other mitigating circumstances ; the form 
has space for such a note. If this written plea of guilty is 
returned, the court will hear only the statement of facts 
attached to the summons and cannot hear any other details 
of the offence without adjourning the case and giving the 
defendant the opportunity to attend. If the client appears 
to have a defence to the charge, or disputes the facts given 
in the statement of offence, he or his solicitor must attend the 
court and contest the case as now ; there is no new procedure 
for pleading not guilty by document. If a solicitor is not 
consulted until after the client has sent back the plea of 
guilty admitting the offence, the plea may, on written advance 
notification to the court, be withdrawn and the case will 
then be heard in the normal way and proved by evidence. 


Perhaps an example will show how the procedure works. 
A constable reports A for a parking offence. A will then be 
served with a summons for causing an obstruction, an explana- 
tory notice of his rights, a form for pleading guilty and a 
concise statement of the facts. The latter will presumably 
read something like this : ‘‘ On 1st October, 1957, car XYZ123 
was parked unattended in High Street outside the Town Hall 
from 2 p.m. to4p.m. Mr. A came to it at 4 p.m. and admitted 
that he had left it there. On being told that he would be 
reported for obstruction, he said: ‘I see.’’”’ If A agrees 


that this is an accurate statement of what occurred, he can 
send back his plea of guilty indicating also any mitigating 
circumstances. 


The above statement of facts and his reply 
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will be read to the court, who will be forbidden to hear any 
further details of the offence without adjourning and notifying 
him of his right to attend the adjourned hearing. If A says 
that the car was there for only thirty minutes, he should not 
send back the plea of guilty but appear in court to contest 
the facts. If A has a defence to the charge, again, of course, 
he should not return the plea but attend the hearing to dispute 
the case in the usual way. Where the written plea of guilty 
is not sent to the court, the witnesses for the prosecution 
will be there to prove the facts on oath and there is no question 
of the “‘ concise statement ” being used at all. 

The notices make it plain that, if the defendant means to 
consult a solicitor, he should do so before returning any 
of the documents. 


Proof of previous convictions 

Prior to the new Act, it was the better opinion that previous 
convictions of the defendant should not be mentioned, on his 
being found guilty, if he was not in court and so had no 
chance of denying them. Section 3 allows a list of his previous 
convictions to be served with the summons not less than seven 
days before the hearing in the form prescribed by the 
Magistrates’ Courts Rules, 1957. If the defendant does not 
dispute them and fails to attend, the convictions will be 
mentioned to the magistrates upon his being found guilty. 


The form, of course, warns him to attend if he disputes 
having been convicted of the offences listed. Not all previous 
convictions may be mentioned under this procedure, but only 
those that constitute a “summary offence” within the 
meaning of the Magistrates’ Courts Act, 1952, s. 125 ; briefly, 
this means that previous convictions for road traffic offences, 
whether on indictment or summarily, may be mentioned in 
the defendant’s absence, if he has been served with the list, 
but not previous convictions for dishonesty or serious offences 
against the person, whether on indictment or summarily. 
The new procedure will no doubt be used mainly for motoring 
offences, as in practically all offences involving dishonesty, 
violence or sexual conduct the defendant's presence is required 
anyhow. 

Minor amendments 

Under the Road Traffic Act, 1930, s. 113 (3), as amended, 
the police may demand information as to who was the driver 
of a vehicle on a particular occasion. The Magistrates’ 
Courts Act, 1957, s. 2, allows a statement in writing by the 
defendant, in reply to a postal request by the police for 
information, that he was the driver of the vehicle on the 
occasion of his offence to be produced in evidence ; previously, 
he had to be personally interviewed. Section 2 applies 
whether the defendant is present in court or not and permits 
only the defendant’s admission that he himself was the driver 
to be produced in evidence. Evidence by the owner, a third 
party, that the defendant was the driver must be given by 
the owner himself in court. Section 2 is not restricted, as was 
originally proposed, to offences not mentioned in the Road 
Traffic Act, 1956, Sched. IV. 

Section 4 amends the Magistrates’ Courts Act, 1952, s. 15, 
as to issuing warrants on adjourned hearings. Section 5 
provides that the power of magistrates to mitigate penalties 
applies to those laid down by Acts passed after as well as 
before the Magistrates’ Courts Act, 1952. These two sections 
came into force on 6th June, 1957. 
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The new Rules make an amendment as to proof of service 
of a summons. Previously, the court could proceed in the 
defendant’s absence if satisfied that either he was served 
personally or the summons was left with some person at his 
usual place of abode, without requiring any further evidence 
that he had had it, e.g., by a letter from him referring to it. 
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Now the court must be satisfied that it has come to his 
knowledge, e.g., by such a letter, where it was left at his 
abode ; the law relating to service by leaving at his abode 
is thus assimilated to that relating to service by registered 


post. 
G.S. W. 


REPORT OF THE FRANKS COMMITTEE : 
THE LANDOWNERS’ VIEWPOINT * 


THERE can be no doubt that the Report of the Committee 
on Administrative Tribunals and Enquiries (often known as 
the Franks Committee by reason of the distinguished 
chairmanship of Sir Oliver Franks) shows a most positive 
and constructive approach and conclusions. It is clear that 
the bureaucracy were bitterly and stubbornly opposed to 
many of the proposals, but the committee have not been 
deterred from giving their recommendations for change 
where appropriate and they have given their reasons for not 
accepting the official view. 

One of the striking aspects of this matter is how little 
those at the head of Government departments have direct 
knowledge of the problems of enquiries. The very deep and 
bitter resentment of a large body of the public had clearly 
made no impact. The feeling which exists had indeed 
surprised many people concerned with local government and 
with a day-to-day knowledge of enquiries; it is more than 
mere ‘‘ poujadism.” In some measure it found expression 
in “Crichel Down”; though many who refer to that pro- 
ceeding have as little idea of what it was really about as 
they have of the contents of Magna Carta. Nevertheless, 
it is a serious defect that the senior officials in the Ministries 
have virtually no experience of appeal work, save of course 
that they have read the reports of inspectors. This is the 
exact opposite of our legal system (though not of all legal 
systems), where those responsible for administering the law 
are drawn from those who have practised in it. This does 
not imply that inspectors should be lawyers, far from it, 
but that the persons responsible for appointing and controlling 
the inspectorate should be those who have had day-to-day 
experience of the work. This would mean that the 
inspectorate was organised by persons whose job it was to 
see that both parties received a fair hearing and that the 
result was an accurate, open and fair report to the Minister. 
As far as appeared before the committee, and indeed as 
far as general experience goes, fairness to the individual 
would take second place to administrative convenience and 
need—which is what one would expect and seems unavoidable 
in a bureaucratic organisation. 


The Council on Tribunals 


In this respect, therefore, the Franks Committee have put 
first things first because their initial recommendation is that 
the Lord Chancellor should appoint two standing ‘‘ Councils 
on Tribunals ’’ (one for England and Wales and the other for 
Scotland), and Ch. 11 of the report deals with their functions. 
Thus, in para. 127 the report says: ‘‘ We believe this offers 
the only satisfactory means of solving many of the difficulties 
about tribunals both now and in the future. These difficulties 


* The Committee’s views on agricultural executive committees and 
on rent tribunals are discussed in the ‘‘Landlord and Tenant Notebook’”’ 
at p. 692, post. 


are not met by review at an interval of about twenty-five 
years by ad hoc committees like ourselves or the Donoughmore 
Committee which in the nature of the case must inevitably 
concentrate their attention on general principles.”” ‘‘ We think 
there should be a standing body, the advice of which would 
be sought whenever it was proposed to establish a new type 
of tribunal and which would also keep under review the 
constitution and procedure of existing tribunals ”’ (para. 128). 
The Franks Committee recommend that the Council for 
England and Wales should be called “‘ The Lord Chancellor’s 
Council on Tribunals ’’ and should be appointed by and report 
to him rather than to the Prime Minister. In para. 130 they 
say: ‘Our reason for recommending otherwise ’’ (i.e., not 
to the Prime Minister) “ is that, as we have already explained, 
we cannot accept the view that tribunals are part and parcel 
of the ordinary machinery of administration. We consider 
that they are properly to be thought of as independent organs 
of adjudication.” And in para. 131: ‘‘ The Lord Chancellor 
would, as a result of his responsibility for the Council and the 
somewhat wider responsibilities for appointment to tribunals 
which we have suggested should in future be vested in him, 
come to exercise a supervision over the proper functioning of 
tribunals as a whole.” 

It is impossible to over-emphasise the importance of this 
proposal, and every lawyer should strive to see that action 
is taken and the Lord Chancellor’s Council on Tribunals 
established quickly. 


Particulars of authority’s case 

The committee’s recommendations on Administrative 
Procedures involving an Enquiry or Hearing are specific and 
most valuable. They are No. 66 ef seg. in the Summary of 
Recommendations. 

Thus, No. 67 recommends: “ An acquiring or planning 
authority shall be required to make available, in good time 
before the enquiry, a written statement giving full particulars 
of itscase.”’ Ifalocal authority have a sound case for acquiring 
land or for refusing planning permission there is really no 
reason why they should not state it, but instinctively they do 
not and will not wish to do so. It is doubtful whether 
publication of such a statement would do them any harm 
and it must be remembered that, in theory at any rate, the 
object of all concerned with an enquiry should be to arrive 
at the proper result. In this connection there are two matters 
which frequently arise at the present time and cry out for 
remedy if any attempt is to be made to be fair to the individual. 
The first is that where the planning authority have received 
any report from an outside source, and the most frequent 
are reports by the Ministry of Agriculture on land, that 
report ought to be sent to the other party to the proceedings 
at least fourteen days before the enquiry, and a copy ought 
to be sent to the owner and occupier of the land if he is not 
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the person engaged in the proceedings. In practice these 
reports from officials of the Ministry of Agriculture are usually 
produced at the enquiry and very often after an appellant 
has stated his case so that his witnesses cannot deal with it. 
This practice has been a public scandal and the subject of 
vehement protest at enquiries for at least ten years, but no 
attempt has been made to remedy the abuse. It does not 
seem to be appreciated that the present practice amounts 
to cheating the appellant at an enquiry by preventing him 
from presenting his case with fairness. A few local authorities 
feel so strongly about this that they do in fact send the 
appellant the information before the enquiry, but they say 
that they are not really supposed to do so. The absolute 
refusal to alter this or give any coherent explanation is in 
itself proof of the need for the Lord Chancellor’s Council on 
Tribunals and the formation of an independent inspectorate. 
The Committee recommend that officials should give evidence 
on such reports (No. 75). 


As an addendum to this there seems no reason why the 
statement should not state the nature of any arrangements 
already made behind the scenes between Government 
departments and acquiring authorities. 


Grounds for refusal 


The second matter is the constant failure of planning 
authorities to give all the reasons for refusal or conversely to 
confine themselves to grounds of refusal given. The Minister 
has stated that planning authorities should conform to this 
practice but appears to make no attempt to press the matter 
and indeed departs from it himself. For example, in a planning 
appeal concerning the development of a small housing estate 
no mention was made by the planning authority of any 
objection on traffic grounds on account of access, via a service 
road, to a trunk road. They gave no such eyidence nor did 
the very experienced surveyor for the appellant. Yet when the 
Minister’s decision was given the refusal was based on traffic 
and access grounds. One would have thought elementary 
considerations of justice required the parties to be heard 
on this. Another instance occurred where a planning authority 
(and their highway engineer) raised no objection to a proposal 
to develop on grounds of interference with traffic, but about 
three weeks before the enquiry they first communicated with 
the police. A police witness was sent to oppose the appeal 
and was called as a witness by the planning authority. There 
can have been no reason why the appellant should not have 
been warned that this was going to occur. As an added 
insult to his injury it was ascertained only in cross-examination 
that the police witness had a personal interest in that his 
family lived in close proximity to the appeal site. When 
counsel for the appellant drew attention to the manifest 
unfairness of introducing a traffic objection in such a manner 
as to preclude an adequate rebuttal the inspector replied, 
quite rightly in theory, that he himself might have raised 
the point. This makes nonsense of any pretence of fair play 
for the appellant and of the Minister’s direction to planning 
authorities to give complete grounds for refusal. Either the 
Minister should refuse to hear the evidence or there should 
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be costs to the appellants with or without an adjournment. 

The practice would end forthwith. 

These are matters which The Law Society might well 
pursue. 

Other recommendations 

Recommendation No. 68 is that the deciding Minister 
should whenever possible make available before the enquiry 
a statement of policy relevant to the particular case. At 
the enquiry the initiating authority should be required to 
explain their proposals fully and support them by oral 
evidence (No. 71). 

A public enquiry should be held in preference to private 
hearing unless for special reasons the Minister otherwise 
decides. It is interesting to note that in recent months 
there seems to have been a great move by the Ministry of 
Housing and Local Government to avoid planning enquiries 
altogether in certain cases by submitting written represen- 
tations. The attraction on the face of it is a saving of 
expense, but if expert assistance is to be sought (and in any 
but trumpery cases it is essential) the saving is not great, for 
the case has to be prepared just as the expert’s proof and 
the lawyer’s speech. Against this it prevents any publicity 
through the Press and any representations of third parties 
and any cross-examination of planning officials. The writer 
has only heard of one such case in which an appellant 
succeeded but yet the procedure does not seem altogether 
popular with planning authorities. It seems to run entirely 
contrary to the general tone of the Franks Committee. 

There is a revolutionary recommendation that costs should 
in appropriate cases be awarded to successful appellants and 
objectors (Nos. 76-9). 

The committee have categorically recommended (Nos. 80-2) 
publication of the reports of inspectors holding enquiries 
and of the findings of fact before the Minister’s decision to 
enable corrections to be made if necessary. The Minister’s 
decision should be accompanied by the full text of the 
inspector’s report and if the Minister obtains any factual 
(including expert) evidence after the enquiry it should be 
submitted to the parties for their observations. Moreover, 
owners and others directly interested in land should be 
informed of third party planning applications affecting their 
land to enable them to be heard and they should receive a 
copy of the Minister’s decision (No. -93). Some decisions 
could be delegated to inspectors alone (No. 94). 

Finally, there is a very important provision for owners 
of urban property in poor districts. When clearance areas 
are declared by a local authority with the consequent enquiry 
by the Minister, there should be an appeal to the Lands 
Tribunal against a decision by the Minister that a property 
is “‘ unfit’ or against a refusal by the Minister to sanction a 
“ well-maintained ’’ payment. 

It can fairly be said that the Franks Committee have 
followed unswervingly the principles on which they agreed 
—openness, fairness and impartiality. There is likely to be 
a hard struggle to get their recommendations translated 
into legislation, for our bosses in Whitehall have made it 
clear that they will fight for what they believe to be their 
citadel. W.L.R. 





THE Soricitors’ ARTICLED CLERKS’ SOCIETY announces the 
following programme 
Swimming Party. 
Baths at 6,30 p.m. 


17th September : 
at Dolphin Square 
In the 


for September : 
Meet Brian Wilson 
24th September: Informal Dance. 


3 


members’ dining room at The Law Society’s Hall, at 6.45 p.m. 
Visit to Associated-Rediffusion. Members who successfully 
applied for places on this visit will be informed by post or 
telephone of the date, time and place, 
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TRADE MARKS, COPYRIGHT AND PATENTS 


Trade marks 


One of the most interesting differences between English 
law and American law was discussed by Mr. Richard A. B. 
Shaw when addressing the American Bar Association Meeting 
recently: the fact that in England a trade mark can be 
registered only in respect of goods and not in respect of 
services. The “ service”’ trade mark may take many forms 
including slogans, and, it having received recognition in 
America, the speaker thought that the time had come when 
we should recognise it in England. 

It is true that in Bradford Dyers Assoctation’s Application 
(1928), 45 R.P.C. App. (vi), a firm of dyers who received 
cloth for dyeing which they did not own and did not sell, 
receiving it from other firms in the course of its manufacture, 
were allowed to uphold the registration of their mark, 
although in a sense they were performing‘a service. That 
service, however, did help to identify goods in the course of 
their manufacture on the way to the consumer. In another 
case, W. & G. Du Cros, Ltd.’s Application (1913), 29 R.P.C. 65 ; 
30 R.P.C. 660, an attempt to register a trade mark for putting 
on motor cabs which were let out for hire failed, though the 
reason given was that the letters were not adapted to dis- 
tinguish the cabs, and it seems to be a case in which the 
courts failed to observe that it was, in truth, an application 
in respect of a service. But in Aristoc, Ltd. v. Rysta, Ltd. 
(1944), 62 R.P.C. 65, the House of Lords laid it down as a 
rule that work done on goods after they have reached their 
market docs not constitute trading in goods, so that a “‘service”’ 
mark is not registrable. 

Mr. Shaw also discussed the problem whether it is an infringe- 
ment of a trade mark to make a container the shape of which 
resembles the trade mark in question, for example a bottle 
shaped in a way that is a copy of someone else’s trade mark. 
The speaker expressed the view that there is no clear authority 
on the point but that there was some indication that such 
action could be an infringement, quoting a dictum in Carless, 
Capel & Leonard v. Pilmore-Bedford & Sons (1928), 45 R.P.C. 
205. There is no provision for registration of a container as 
a trade mark, as there is in America, and therefore the 
practical answer at the moment is to register a trade mark 
which has the configuration of the desired container and to 
rely on the possibility of the dictum in Carless’s case being 
followed and applied. 

Copyright 

Mr. F. E. Skone James explained to our visitors from across 
the Atlantic some of the complications arising from the new 
Copyright Act, 1956, and particularly thé distinction between 
primary copyright—virtually copyright as it has in the past 
been known—and secondary copyright, arising where material 
which has already been published is to be used again in a 
different form such as gramophone records, cinematograph 
films, television and sound broadcasts and the typographical 
arrangement of existing editions of works. The speaker also 
dealt with the setting up of the Copyright Tribunal, explaining 
its function to deal with disputes arising over fees to be 
charged or the refusal of an author to grant licences. 

Mr. A. D. Russell-Clarke spoke of the problems that have 
arisen in cases which touch the border-line between copyright 
and design such as was the subject-matter of the “ Popeye ” 
case (King Features Syndicate, Inc. v. O. & M. Kleeman, Ltd. 


(1941), 58 R.P.C. 207). The rule extractable from that 
decision was rather unsatisfactory in that it depends on the 
subjective intention of the author not to produce the idea 
as an industrial design at the time of its initial conception 
and delineation, where he has not registered it as a design 
and wants to prevent others from using it. 


Now under the new Copyright Act, 1956, which also 
modifies the Designs Act of 1949, protection for an industrial 
design arising out of copyright depends on registration 
under the Designs Act and not on some subjective intention 
in the author, where the design is to be applied industrially 
and offered for sale. Moreover, registration must be taken 
out for every article, but so long as it has been taken out for 
one of them, others may be added later and will be treated as 
novel. But unless the author does register he will no longer 
be able to grant licences for reproduction. of his works 
industrially, and if he offers the designed goods for sale 
without registration he will lose the copyright and all chances 
to register in respect of such goods (but not in respect of other 
goods). 

Patents 

Discussing the patent laws of England and America, 
Mr. Kenneth Johnston, Q.C., was concerned to see the 
similarities and the differences between the two systems, 
holding the view that if it were possible to make the laws 
of the two countries the same that would be both desirable 
and beneficial. 

Mr. Johnston commenced by pointing to some strikingly 
similar statements on patent cases by American and English 
judges. “‘ If the principles are so similar, as these quotations 
show them to be,’’ said the speaker, “‘ where, then, do the 
differences lie? ’’ Mr. Johnston concluded that they lay in 
the “ rules of the game.” 

Dealing first with the question of the existence of invention 
and the test of obviousness, he pointed out that there 
appeared to be a different approach in the two countries, we 
adopting a rather general test whereas the American courts 
eschewed any such general principle. In Benmax v. Austin 
Motor Co., Ltd. (1955), 72 R.P.C. 39, the House of Lords 
treated the problem as neither a pure question of law nor a 
pure question of fact, but as a problem depending for its 
solution on an inference from facts. 


The speaker then dealt with the inadequacy of our test of 
“manner of new manufacture ’’ for patentable novelty, since 
it fails to cover many inventions that require patience and 
application. These often result in useful processes, as, for 
example, in new and useful applications of existing things 
such as known substances being found applicable as weed 
killers, fertilisers and the like. Nevertheless, it is difficult 
adequately to define “ process ’’ for this purpose. 


The speaker expressed the view that in regard to “ Relevant 
Prior Art’ and the question whether imported inventions 
should be regarded as novel, our attitude was open to question. 
The existing position, which continues the original intention 
to encourage importation of new ideas, did not fit into modern 
conditions, and did not operate in that way in America. 
Very few inventions came to England because the applicant 
went abroad to learn about the invention from another. 
Many persons saw no insuperable objection to the introduction 
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of foreign printed publications as relevant to prior art. The 
same approach would not, however, apply to foreign public user. 

On priority there is a completely different approach in 
the two countries and the speaker expressed his interest in 
the practical results of the two systems. We give priority 
to the first applicant, whereas in America priority goes to the 
first inventor. Our approach is more easily proved, but each 
system has its own attractions. We saw that there was 
great logical force in awarding priority to the date of invention, 
nevertheless our system had the advantage of simplicity. 

Mr. Granville M. Brumbaugh of New York, in an address 
in reply to the points made by Mr. Johnston, dealt with each 
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problem with great clarity. He traced the history of the 
test of obviousness over a period and showed how the attitude 
of the courts in America had changed. The “ flash of genius ” 
test had tended to restrict the awards of patents, but the 
present attitude was more liberal. 

Mr. Brumbaugh concluded by agreeing with the view 
expressed as to the desirability for uniformity of our respective 
laws. America could never justify the grant of a patent 
for the importation of an invention; on the other hand 
America would lose little and gain much by dating priority 
from the date of filing rather than the date of invention. 


L. W. M. 


THE BANKRUPTCY LAW AMENDMENT REPORT 


Ir is nearly fifty years, as the Bankruptcy Law Amendment 
Committee point out in an introductory note to their report 
issued in July, 1957, since there has been a comprehensive 
review of bankruptcy law. It is not surprising that it should 
have needed 103 meetings of the committee and twenty-five 
sittings to hear oral evidence to consider what changes are 
desirable after this long interval of time. Vast social and 
economic changes have taken place, but the terms of reference 
did not include any consideration of the extent to which 
bankruptcy law ought to be made more consistent with 
present-day ideas. The committee were asked to consider, 
in addition to a number of specific matters, possible amend- 
ments “‘ which are considered desirable either to clarify 
questions of doubt or to facilitate administration.”’ 


Automatic discharge 


The main recommendation, that bankruptcy discharge 
should be automatic after two years, had itS genesis in a 
report of 1908, and in 1944.acommittee reported that a bankrupt 
should be compelled to come before the court on a fixed date 
after the conclusion of his public examination, and have his 
conduct considered and the question of his discharge from 
bankruptcy determined. Undischarged bankrupts, it was 
considered, were a danger to the trading community, and the 
proposed scheme seemed to promise greater assistance to 
trade protection societies and other similar bodies providing 
information as to the standing of persons seeking credit. 
The proposal was not carried into effect because of the prospect 
of a fourfold increase in the Official Receiver’s and the court’s 
expenses which would result from its adoption. 


High praise is due to the committee for the care and 
thoroughness with which they have solved the problem and 
provided a scheme which “ will succeed in segregating and 
providing special conditions for the bad type of bankrupt, 
whilst ensuring that every bankrupt against whom no serious 
allegations of financial misconduct can be made will receive 
his discharge after a period of probation,” and which will 
prevent discharge depending on the accident of whether an 
application for discharge is made. The report estimates that 
there are 30,000 to 40,000 bankrupts in the country, and 
“only one in four or five of all bankrupts ever in fact does 
apply for his discharge.’’ The more honest bankrupt, the 
report says, does not apply for his discharge, with the result 
that on his death the Official Receiver has to claim as after- 
acquired property accumulated assets, to the detriment and 
suffering of the bankrupt’s dependants and against the moral 
rights of other creditors that the bankrupt may then have. 


An automatic discharge, it is suggested, should ensue two 
years after the court’s order concluding the public examination, 
except where the court has entered a caveat, either on its 
own motion or ofthe application of the Official Receiver, 
the trustee or any creditor who has proved his debt and is 
present or represented at the conclusion of the public 
examination, or after due notice by the Official Receiver or 
the trustee at any time during the two years. Where a 
caveat is entered, a discharge will be obtainable on the 
bankrupt’s application only. The debtor would have to 
apply also if he desired an earlier discharge than the two 
years’ automatic discharge. It is also recommended that a 
caveat should be advertised by publication in the London 
Gazette, and that a record should be kept at some convenient 
place where a search can be made by the public. On examina- 
tion of the figures for 1954 and 1955, the committee dispose 
of the suggestion that two years’ automatic suspension is 
too short, and add that it is considerably longer than the 
average suspension at present imposed. A longer period, 
they say, would increase the number of undischarged bank- 
rupts at any one time and would lead to more bankrupts 
making special application for earlier discharge. No one 
seems to have suggested that from this point of view 
it may well be that two years’ suspension is too long. 

Existing undischarged bankrupts, it is proposed, should be 
automatically discharged at the end of ‘two years from the 
date when the new Act comes into force, during which period 
the Official Receiver or trustee may apply for a caveat. 

The alternative orders that may be made by the court on 
the hearing of a bankrupt’s application for his discharge 
should, it is proposed, be: (1) refusal of a discharge ; 
(2) suspension of discharge for a period which the court 
thinks proper; (3) requiring the bankrupt, as a condition 
of his discharge, to pay to the Official Receiver or trustee 
out of his future earnings or after-acquired property such 
sum as the court may think reasonable either by instalments 
or by a single payment. The powers under (2) and (3), it 
is said, should be exercisable concurrently. 

A suggestion is made to tighten up the control over bank- 
rupts against whom a caveat has been entered that, so long 
as they remain undischarged, they should be required to 
report in writing any change of name or address to the 
Official Receiver, to render a written account of their 
earnings and acquisitions to the Official Receiver every six 
months, and to attend upon the Official Receiver as and when 
required, on pain of the issue of a warrant for their arrest 
under s. 23 for failure in any of these duties. 
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Under the proposed procedure, reports to the court on a 
debtor’s application for discharge will only be required where 
a debtor who has no caveat entered against him wishes to 
apply for an earlier discharge than will come to him under 
the automatic provisions, or where a caveat has been entered 
and he applies to the court for his discharge. 


Receiving orders against solicitors 

The views of The Law Society, which was represented by 
Mr. Desmond Heap, Mr. G. A. King, Mr. Sidney Pearlman 
and Mr. G. R. Proudlove, are quoted in the report in relation 
to a proposal that, in order to facilitate more frequent use 
of the power under s. 107 (4) to make a receiving order instead 
of a committal order, there should be no obligation on the 
judgment creditor who consents to this course being taken 
to pay a fee, but that the court should be satisfied that the 
assets will suffice to pay the fee. The Law Society urged in 
its evidence that some provision should be made so that, where, 
as a result of evidence available to them, it was suspected 
that a solicitor or firm of solicitors had been guilty of such 
misconduct as to jeopardise the financial interests of clients, 
steps could be taken by The Law Society to obtain an 
immediate receiving order. The freezing order under para. 5 
of Sched. I to the Solicitors Act, 1941*, The Law Society’s 
representatives said, did not prevent the solicitor from dealing 
with and possibly disposing of assets other than those in 
his banking account during the lengthy period that might 
elapse between the freezing order and a receiving order that 
might be made on a client’s petition. They suggested that 
the making of the freezing order should constitute an act of 
bankruptcy on which the Council, and only the Council, 
should be entitled to present a bankruptcy petition. The 
committee were against granting to the Council of The Law 
Society these unique facilities, but recommended as a better 
course to achieve the same object that the court should be 
empowered on the making of the freezing order to make a 
receiving order, subject to the consent of The Law Society 
and payment of the prescribed fee. The committee further 
recommended that the power to make such a receiving order 
should be exercised only by a judge, and that the court 
should have power to adjourn the making of the receiving 
order for further consideration or further evidence. 


Witnesses at inquiry into debtor’s dealings, etc. 


In connection with the power of the court under s. 25, on 
the application of the Official Receiver or the trustee, to 
summon before it the debtor or his wife or any person known 
or suspected to have in his possession any of the estate or 
effects belonging to the debtor or supposed to be indebted 
to the debtor, or any person whom the court may deem 
capable of giving information respecting the debtor, his 
dealings or property, the committee adopted two of the 
three recommendations by The Law Society's representatives. 
The Law Society recommended that, where a trustee had had 
to obtain, at the expense of the estate, an examination under 
s. 25 because the witness neglected or refused to comply with 
the trustee’s reasonable requests for information, the court 
should have power to order the witness to pay the costs of 
the examination. This proposal was adopted, as was also a 
proposal that the court should have power to order a witness 
to produce an account in writing, verified by affidavit if the 
court so ordered, of the witness’s transactions with the debtor 
for such period as might be considered necessary. The 
proposal which the committee did not adopt was that, in 


* See now the Solicitors Act, 1957, s. 31 (1) and Sched. I, para. 7. 
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addition to the existing power of the court to order payment 
to the Official Receiver or the trustee of any debt which the 
witness admits or delivery to the Official Receiver of any 
property of the debtor which the witness admits that he has 
in his possession, or part of such property, the court should have 
such power if the witness, while not making the admission, 
admits all the facts which would be required to be proved in 
subsequent proceedings in order to assert the Official 
Receiver’s or trustee’s right to the money or property. The 
ground for the rejection of this proposal was that, notwith- 
standing the saving of expense, the witness would not have 
the normal facilities for defence in such acase. The committee 
recommended that the maximum period to be covered by 
any written account ordered by the court should be three 
years. They further recommended that where costs are 
ordered against a witness they should be taxed as between 
solicitor and client only if the court expressly so orders. 


Bankrupt solicitor’s clients’ account 


A further recommendation affecting solicitors relates to 
s. 38, dealing with the property of the bankrupt which becomes 
divisible among his creditors and the property which does 
not vest in the trustee. To remove doubt whether moneys 
standing to the credit of a bankrupt solicitor’s clients’ account 
are held in trust so as not to pass to the trustee, particularly 
in cases where the money is difficult to identify, and subject 
to a charge in favour of the solicitor for his costs incurred in 
its recovery, it is proposed that property held by the bankrupt 
on trust for any other person shall include money standing 
to the credit of the clients’ account of a bankrupt solicitor. 
The solicitor’s right to his costs, the report states, will vest 
in the trustee in bankruptcy as a debt due to the estate. 


Trustee’s solicitor’s costs 


The cost of the necessary employment by the trustee of a 
solicitor, as in the sale of land of any tenure, is the subject 
of another recommendation by the committee. Among the 
powers of the trustee specified in s. 56 as requiring the sanction 
of the committee of inspection for their exercise is ‘‘ the employ- 
ment of a solicitor or other agent to take any proceedings 
or do any business which may be sanctioned by the committee 
of inspection.’ Section 83 (3) requires the taxing master to 
be satisfied, before passing any bill, that the employment has 
been duly sanctioned. The result is, the committee state, 
that, although the trustee is empowered under s. 55 to conduct a 
sale of land without the sanction of the committee, s. 56 and 
s. 83 in fact prevent this. They recommend that to s. 55 
should be added the words: “ for the foregoing purposes or 
any of them employ a solicitor, auctioneer or other agent,’ 
and that in s. 56 the clause set out above should be omitted, 
and in its place there should be a final provision: “‘ Employ 
a solicitor or other person for any of the foregoing purposes.”’ 
To remove a doubt as to title brought to the attention of 
the committee by the Chief Land Registrar, they recommend 
that at the end of s. 56 there be added: ‘‘ No person dealing 
w th the trustee bona fide and for value shall be concerned 
to inquire whether the permission referred to in this section 
has been given.” 

The committee are further of the opinion that s. 83 should 
be divided so that taxation should be compulsory in the case 
of solicitors’ bills of costs only, and that even here there may 
be exceptions where the Official Receiver is trustee ; where 
the bill does not exceed £21 ; or where Sched. I to the Solicitors 
Act, 1932* [sic], is applicable. All other bills and charges 
of managers, accountants, auctioneers, brokers and other 
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persons, in excess of £21, the committee report, should only 
be subject to taxation if the trustee or committee of inspection 
so require. In the case of taxation of solicitors’ charges, it is 
recommended that the taxing master must be satisfied before 
passing the bills and charges that the employment of the 
solicitor in respect of the matters out of which such charges 
arise has been duly sanctioned either before his employment 
or within three months thereafter. 


Claims of Legal Aid Fund 


Another matter brought to the attention of the committee 
by the representatives of The Law Society related to 
ss. 2 (2) (d) and 3 (4) of the Legal Aid and Advice Act, 1949, 
which respectively provide that costs are to be paid into the 
Legal Aid Fund, and that the fund has a first charge (subject 
to certain priorities) on any damages awarded to an assisted 
litigant. The committee were informed that, when an order 
of the court is made in favour of an assisted litigant, such 
order does not mention the solicitor or the Legal Aid Fund, 
with the result that, if the unsuccessful party becomes bank- 
rupt, it is only the assisted person who can prove in respect 
of either damages or costs awarded to him, and accordingly 
it is only to him that any dividend can be paid. The 
committee thought that the difficulty could be solved by 
new regulations under the Legal Aid and Advice Act, or by 
practice amendments whereby the claims of the Legal Aid 
Fund should be taken into account by orders in favour of 
assisted persons. The committee agree with the views 
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expressed on behalf of The Law Society and, failing the 
amendments suggested, they recommend that provision 
should be made to accomplish the end desired in the new 
Bankruptcy Act. 


A comprehensive report 


In this article an attempt has been made to extract from a 
report of one hundred pages in length the main recommenda- 
tion and some of the chief proposals directly affecting solicitors. 
In comprehensiveness, the report will stand comparison with 
that of the Cohen Committee which preceded the passing 
of the Companies Act, 1948, and it has followed the same plan 
of putting its recommendations in the form of complete draft 
sections for inclusion in a new comprehensive Act. These 
recommendations, in addition to the matters mentioned, deal 
with the petition, the statement of affairs, the public 
examination, adjudication orders, the committee of inspection, 
mutual credit and set-off, priority of debts, rights of the 
landlord and the execution creditor, the avoidance of 
preferences, disclaimer, release of the trustee, small estates, bank- 
ruptcy offences, deeds of arrangement, and a number of other 
matters of varying importance. One of these recommendations, 
which it is to be hoped will be considered of major importance, 
is that ‘“‘ any new Acts that may be passed by Parliament 
should take the form of comprehensive Acts and not of 
amending Acts.”” Those who compiled this excellent report 
have certainly done their part towards an early attainment of 
that desirable end. S. M. 


Common Law Commentary 


FALSE DOCUMENTS CUSTOMARILY ISSUED 


Can A, who does what B asks him to do, enforce against B 
a promise made in the following terms: “If you will at my 
request make a statement which you know to be false and 
which you know will be relied upon by others and which may 
cause them loss, then, if they hold you liable, I will indemnify 
you’’? That is one way of expressing the problem which 
arose in Brown Jenkinson & Co., Ltd. v. Percy Dalton (London), 
Ltd. [1957] 3 W.L.R. 403; ante, p. 610 (C.A.). The answer 
given by Morris, L.J., was: “ In my judgment, the assistance 
of the courts should not be given to enforce such a promise.”’ 
Pearce, L.J., concurred, but the Master of the Rolls, Lord 
Evershed, dissented from that opinion, so that the claim 
failed by a majority. Judge Block, in the court below, the 
Mayor’s and City of London Court, had given judgment for 
the plaintiff. Leave to appeal to the House of Lords was 
given by the Court of Appeal ; no costs were awarded. 

The falsity indulged in in this case by the plaintiffs was the 
issue of a “‘ clean ’’ bill of lading in respect of goods which they 
knew to be faulty, instead of issuing a “ claused”’ bill of 
lading. The goods were barrels of orange juice, and the fault 
lay in the containers, for the barrels were old and frail ; the 
ultimate result was that the consignee obtained approximately 
10 per cent. less orange juice than he had contracted for. 

There was evidence that the issue of clean bills of lading 
for goods in respect of which such a bill should not be issued 
owing to their condition was not uncommon. The practice 
was for the person requesting the clean bill to give an 
indemnity to the person issuing it in respect of any claims 
which might arise as a result of complaints of the condition 
of the goods. 


The pith of this case lies in the question what we mean by 
fraud. Is it essential that someone shall actually suffer 
damage ? If so, there is no fraud where no one suffers 
damage, notwithstanding the false statement. All the lords 
justices were agreed in rejecting that principle: the test is, 
they said, whether the party charged with fraud made a false 
statement knowingly and with the intention that someone 
might act on it to his detriment : whether anyone does act 
to his detriment is not a decisive factor. 

We are concerned here, however, not with a plain question 
of fraud, but with a question whether the type of fraud 
concerned rendered the contractual promises void, and in 
particular whether the promise of indemnity (for that was 
the promise sought to be enforced) was unenforceable. 
Illegality in contract arises from three types of circumstance : 
(1) where the promise is immoral, as in Pearce v. Brooks 
(1866), L.R. 1 Ex. 213; (2) where the promise is illegal 
(i.e., contrary to an established rule of law) as in Alexander v. 
Rayson {1936} 1 K.B. 169 (another case of fraud) ; or (3) where 
the promise is contrary to public policy. Public policy is 
concerned with those cases where a promise is made which 
is not contrary to an established rule of law but which is of 
such a nature that the court feel they ought not to enforce it. 

Now the division of opinion of the Court of Appeal in the 
case under review arose out of the different attitude taken by 
the judges on the question whether one should judge the 
conduct of the plaintiff in a subjective fashion and see what 
degree of guilt attaches to him—whether he intended that 
people should be deceived, for example; or whether one 
takes an objective view and decides the case on what might 
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happen in any case of the type, not basing one’s judgment 
solely on what did in fact happen. The majority of the court 
took the latter view. 


The dissenting view 


Whilst this may make the particular decision seem hard, 
the present writer’s opinion is that the view of the majority 
is preferable. But first let us consider the facts in more 
detail and the views of the dissenting judge. The immediate 
purchaser of the goods saw the barrels in store and knew what 
the condition of them was ; there had been a previous contract 
for the sale of barrels of orange juice to him from the same 
general stock ; and as already stated, the only practical effect 
was a loss of quantity, which could be compensated by a 
money payment ; then again, it must be borne in mind that 
the entering into indemnities in these circumstances was a 
common practice in the trade. Further, in the indemnity, 
a clause stated that the indemnifiers gave their unqualified 
consent to a copy of the document of indemnity being issued, 
if required, to receivers, underwriters and other persons 
concerned. Hence there was no secrecy about the affair. 
Again, by giving a clean bill, the ind@mnifiers would be 
estopped from denying that the juice and its containers 
were in good order whereas, had they issued a “ claused ”’ 
bill, they would have been protected. 

The substance of the dissenting opinion is contained in the 
following extract : “‘ Thoughtless, misguided and irresponsible 
the plaintiffs may have been; but I am not satisfied for my 
part ... that it would be just for this court to condemn 
them as fraudulent and dishonest. But even if we should 
conclude that the representation was made with such reckless- 
ness as to amount, in law, to the same thing as a representation 
made with the deliberate intention of deceiving, still I am not 
satisfied that it would be right to hold, or that any authority 
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compels us to hold, that the proved circumstances were such 
that it would be contrary to public policy, contra bonos 
mores, to allow the plaintiffs to recover upon the contract of 
indemnity from the defendants.”’ 


The practice of giving indemnities 


What persuaded the majority of the court to take a different 
view was the fact that, although in this case the ultimate 
buyer had been compensated for his loss and the claim before 
them was the last in the chain of claims (several parties had 
been interposed by the transactions), nevertheless, in any 
case of this type, the bill of lading may get into the hands of 
a third party who would rely on the bill: for example, 
bankers commonly will not give credit on “ claused ” bills, 
but will on “clean ”’ bills. The court ought not to give their 
blessing to this type of practice notwithstanding that the 
matter could be put right by a money payment. The court 
should not uphold false documents. 


Pearce, L.J., said that the practice of giving indemnities 
is convenient where it is used with conscience and circum- 
spection, but it has its perils if it is used with laxity and 
recklessness. It is not enough that the banks or the 
purchasers who have been misled by clean bills of lading may 
have recourse at law against the shipping owners. They are 
intending to buy goods, not lawsuits. Moreover, instances 
have been given in argument where their legal rights may be 
defeated or where they may not recoup their loss. ‘ Trust 
is the foundation of trade; and bills of lading are important 
documents. If purchasers and banks felt that they could 
no longer trust bills of lading, the disadvantages to the 
commercial community would far outweigh any conveniences 
provided by the giving of clean bills of lading against 
indemnities,’’ said the learned lord justice. L. W. M. 


AGRICULTURAL AND RENT TRIBUNALS 


THE Report of the Committee on Administrative Tribunals 
and Enquiries (Cmnd. 218) deals specifically with county 
agricultural executive committees and agricultural land 
tribunals (paras. 145-54) and with rent tribunals (paras. 160- 
66). And while the main task of the Committee was to 
consider how disputes between the individual and authority 
should be resolved, the bodies I have just mentioned are very 
largely concerned with the modification of rights and 
obligations as between individual landlords and tenants, and 
the question whether “‘ fair play ” has been achieved by their 
institution is a live one. 


Agriculture 

Thus, county agricultural executive committees (hereinafter 
to be referred to as “ C.A.E.C.s’’), charged with the duties 
of promoting agricultural development and efficiency by such 
means as the Minister of Agriculture, Fisheries and Food 
may direct and exercising such functions relating to agriculture 
as the Minister in question may delegate to them (Agriculture 
Act, 1947, ss. 71, 72), have, by reason of such delegation, 
often to decide issues of vital importance to the parties to a 
tenancy. A glance at the Agriculture (Delegation to County 
Agricultural Executive Committees) Regulations, 1948, will 
show that a C.A.E.C. may be concerned not only with the 





making of supervision orders under the Agriculture Act, 1947, 
but also with the granting or withholding of consent to notices 
to quit under the Agricultural Holdings Act, 1948, s. 24, 
with the issue of certificates of bad husbandry under that 
section, with directions that holdings be treated as market 
gardens (s. 68), with approval of the carrying out of improve- 
ments to which the landlord has refused consent (s. 60), etc. 
How delicate the task of a C.A.E.C. may be can be gleaned from 
the ‘‘ Notebook ” of 13th July last—ante, p. 545. 


Evidence examined by the Committee on Administrative 
Tribunals, etc., in which the operation of this system was 
adversely criticised, was, I think, mostly directed at its 
operation in supervision order and dispossession order cases, 
the C.A.E.C. then combining the functions of detective, 
prosecutor and judge. Though the Report does not expressly 
say so, there does not appear to be any widespread discontent 
at its operation in landlord-and-tenant cases. Nevertheless, 
the recommendation that adjudication functions be entrusted 
to new, differently constituted tribunals is a sound one. And, 
while I also believe that the number of successful appeals to 
the agricultural land tribunals has been unusually high, this 
can largely be ascribed to the difficult nature of the task of 
deciding what is “desirable,” what amounts to “ good 
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husbandry,” etc. But the recommendation that something 
should be done to expedite appeals will be welcomed. 


Rent tribunals 


The Committee reports that it had received more criticism 
of rent tribunals than of any others. This will not astonish 
practitioners who have had experience of their proceedings. 

The determination of what rent is “‘ reasonable ’’ is indeed 
not an easy matter, and no one would contend that a good 
deal of profiteering has not been terminated or anticipated by 
the enactment of the Furnished Houses (Rent Control) Act, 
1946, and the Landlord and Tenant (Rent Control) Act, 1949. 
But the criticism that these tribunals are “ insufficiently 
judicial in their methods of handling cases ”’ is well founded, 
and many of us must have at one time or other received the 
impression that some tribunal considered that its function 
was to decide by how much rather than whether a rent was 
to be reduced ; also that it reached its conclusion by reference 
to quantity rather than quality, so that if some particular 
flat in its district had a cubic capacity twice that of another 
flat and contained furniture weighing twice as much as that 
contained in the other, the reasonable rent of the one must 
be twice that of the other. 

The Committee agree that the desire for informality has 
been over-indulged. The most striking exposition of the point 
can be found in R. v. Brighton and Area Rent Tribunal ; 
ex parte Marine Parade Estates, Ltd. [1950] 2 K.B. 410. “ It 
is clearly the intention of the Act... that the tribunal may 
proceed and give a decision without hearing either party 
unless a party states that he wishes to be heard. . . . The 
procedure . . . can only work if the tribunal can act on their 
own knowledge and on their own inspection. If the evidence 
of witnesses is tendered I have no doubt it is the duty of the 
tribunal to hear them, and, if cross-examination of such 
witnesses is desired, it is the duty of the tribunal to allow 
that cross-examination. If the other party wish to call 
evidence in reply, it is, again, their duty to allow it, but these 
tribunals can act without having any evidence before them. . . . 
These proceedings have not been conducted in a way which 
would be tolerated in an ordinary court, but the ordinary 
courts do not have statutes which permit them to act on their 
own knowledge and without any evidence ”’ (Goddard, L.C.J.). 

But as much criticism was levelled at the constitution of 
rent tribunals as at their methods, and the Committee 
concluded that there was ‘something in” both these 
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complaints. And while the Rent Act, 1957, has considerably 
limited their jurisdiction, the recommendation that there 
should be a more orderly procedure without impairing 
informality of atmosphere and without making it difficult for 
people to conduct their own cases seems to me to be a very 
useful one. 
Appeal 

The Committee also agreed that “some form of appeal ”’ 
should be provided against decisions of rent tribunals, and 
suggested an appeal to a county court judge sitting with a 
qualified valuer as assessor. The right would thus be available 
to those dissatisfied on the score of “‘ merits’ as well as to 
those aggrieved by a decision on a point of law. This recom- 
mendation would, I submit, require some careful working 
out. Would the county court be empowered, for instance, 
to rectify a tenancy agreement? (See R. v. Hackney, 
Islington and Stoke Newington Rent Tribunal ; ex parte Keats 
1951} 2 K.B. 15” and R. v. Fulham, Hammersmith and 
Kensington Rent Tribunal ; ex parte Zerek (1951) 2 K.B. 1: 
an interesting example of judicial self-criticism !) 


Comment 


Both C.A.E.C.s and rent tribunals are specially brought 
into being. The former are appointed by the Minister of 
Agriculture, Fisheries and Food, the latter by the Minister of 
Housing and Local Government. It is my own view that 
there would have been less discontent if the appointments were 
not made by those in charge of the Government departments 
concerned with the subject-matter. I accept wholeheartedly 
the statement made earlier in the Report (para. 45): “‘. . . we 
have received no significant evidence that any influence is in 
fact exerted upon members of tribunals by Government depart- 
ments’ ; but also the statement which follows: “ It appears 
to us undesirable in principle that the appointment of so 
many chairmen and members of tribunals should rest solely 
with the Ministers concerned, and we have received some 
evidence that this method of appointment can lead to mis- 
understanding.”’ In the case of rent tribunals, practitioners 
must have met disgruntled landlords who considered that the 
reduction of rent reflected the political views of the Minister 
in office at the time; and the suggestion that all chairmen 
and members should be appointed by the Lord Chancellor 
is, in my view, a step in the right dirgction. It is, as has 
often been said, important not only that justice should be 
done, but also that it should be seen to be done. R. B. 


“THE SOLICITORS’ JOURNAL,” sth SEPTEMBER, 1857 


On the 5th September, 1857, THE SoLicitors’ JOURNAL said 
“that rare experience and discernment often remain an un- 
improved treasure in the mind for want of . . . early intellectual 
training .. . And this consideration suggests to us the importance 
to the solicitor, as to every other highly trusted servant of society, 
of the best and most complete preliminary education that can 
be combined with the exigencies of his purely professional course 
of study. We believe that no one at all acquainted with English 
life will dispute that the influence of solicitors who combine 
legal skill and knowledge with liberal attainments is very great 
both among their brethren and in the world at large. The late 
Mr. Lavie may be taken as an eminent example of what is gained 
by the union of the best academic and the best professional 


education. It should be the study of all who have at heart the 
social elevation of the solicitor to provide that, in the next 
generation, the number of such examples may be largely multiplied 

. . Whoever feels that he has any complaint to urge against 
the Legislature or against society—whoever feels that the fair 
claims of solicitors to public employment are disregarded, or 
that they do not enjoy all the influence and estimation which is 
their due—let every such person feel assured that the true and 
certain remedy for all these grievances is in the hands of the 
solicitors themselves. Give to the young who are now preparing 
to enter upon the profession the best preliminary education 
that can be procured, and they will surely make their way 
upward in the social scale.”’ 





Mr. C. D. Onyeama, Chief Magistrate, Western Region of 
Nigeria, has been appointed Judge of the High Court of Lagos, 


Mr. E. Preston, senior solicitor to Derby Corporation, was 
married recently to Miss P. M. Ashifield, of Derby. 
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HERE AND THERE 


THOSE YOUNG POLICEMEN 

It is said to be a sure sign of senescence (or is it senecti- 
tude ?) that one begins to think that the policemen look 
remarkably young. Well, let’s face it; I do think that 
policemen to-day and even police sergeants look far younger 
than they used to before the war, and not only far younger 
but far less massively impressive, just as the pre-war police- 
men in their turn looked insignificant compared to the mono- 
lithic bearded giants, their predecessors, whom one glimpsed in 
faded photographs of the Victorian street scene. But the 
comparison (or, if you like, my subjective assessment of the 
comparison) is not quite so simple as that. I would not go 
so far as to say that the beardless young policemen of to-day 
look to me weeny, weedy and weaky, but they do not seem 
to have the reassuring solidity of the former times. And this 
is the more mysterious because they alone of all my fellow- 
citizens seem to have shrunk. In the street I have the 
impression that most of the men I meet are bigger, broader 
and heavier than Iam. This is not as it used to be. I am 
of middle height, but I can well remember noticing how tiny 
were some of the troops lining the route for the funeral 
procession of King George V._ I towered above them. Why, 
then, with so much surplus beef and brawn about, has the 
once strong arm of the law apparently shrunk ? No doubt 
the statisticians of Whitehall have accurate records of the 
height, weight and girth of London policemen from Sir Robert 
Peel’s time down to 1956, and it would be interesting to know 
whether or not this impression is a mere optical illusion. 
Or are beef and brawn somewhat at a discount in the 
intellectual, scientific, radio- and radar-controlled constabulary 
of the present time, when strategic planning and a well judged 
ju-jitsu flick can achieve miracles far beyond the reach of 
mere elephantine brute force. 


THE SOFTER SIDE 

WE have the intuitive assurance of W. S. Gilbert for 
the softer side that lay beneath the hirsute exteriors even of 
the constabulary of the heroic age. They loved to hear the 
little brook aburbling and to listen to the merry village 
chime. That softer side has now come to the surface, as we 
were reminded only a short while ago by pictures in the 
newspapers of a policeman lovingly tending the flowers in 
which Gerald Row Police Station in Belgravia is so deeply 
embowered that it looks for all the world like an old-fashioned 
picture-postcard country pub or the waiting-room of one 
of those remote but courtly and colourful railway stations 
that serve a royal estate. The basket of flowers that adorns 
the blue lamp must make even the most insensitive malefactor 
feel that he has stumbled on a house of hospitality rather than 


of retribution. What, if anything, the contemporary constable 
means when he “ says it with flowers’ it is hard to divine, 
but, in the days of his Victorian predecessor, the language of 
flowers was as precise as the morse code and, although better 
fitted to drawing-room courtship than to criminal procedure, 
it could no doubt have been adapted by an ingenious station 
sergeant to the purposes of a charge sheet. Certainly the 
lemon geranium, which signified Sudden Meeting, would fit 
almost any arrest, while the refusal of bail might well be 
symbolised by the convolvulus major signifying Extinguished 
Hope. Then there are coltsfoot (Justice Shall be Done), 
tamarisk (Crime), white cherry (Deception), thorn apple 
(Deceitful Charms), columbine (Folly), madder (Calumny), 
mock orange (Counterfeit), mimosa (Infidelity). One way 
and another, window boxes and tubs outside the police 
station need not bloom in a totally irrelevant beauty. 


MOUNTED ACTION 


In some of its modern aspects, the police force would seem to 
be more anxious to charm than to impress, for example, in the 
open jacket with collar and tie (so useful as a hand grip for 
a criminal in a corps @ corps) replacing the former rigidly 
efficient high-collared tunic. But one branch of the force 
never ceases to impress with its air of hauteur, easy mastery, 
dominance and perfect grooming—the mounted police. On 
occasions of civil commotion, this civic centaur nine feet high 
has an enormous tactical advantage over a mere man in an 
armoured car by reason of his god-like range of vision as 
well as his moral ascendency. But, apart from the overawing 
of potential rioters, he has few opportunities of demonstrating 
his practical talents and utility. There are emergencies with 
which he would seem singularly well adapted to cope, as, 
for example, when four bullocks recently escaped from a 
Newcastle market, invaded a house, walked upstairs, inter- 
rupted a tea party and spent twenty minutes smashing 
floor-boards and furniture. Such an episode as that would 
be nipped in the bud by a timely mounted police demonstration 
of the cowboy’s art. But apparently, even in less specialised 
tasks, the mounted policeman has been known to demonstrate 
his superiority over other branches of the service. Quite 
lately an alarm went out from Hammersmith that a negro 
brandishing a hatchet was involved in a dispute with two 
white men. Three police patrol cars and several constables 
on foot converged upon the scene. From the Hammersmith 
police stables two mounted policemen galloped up. And 
which of the forces of order disarmed the frantic fellow ? 
The mounted men. Their glory is not diminished by the 
fact that the fracas turned out to be a landlord and tenant 
dispute in current London idiom. RIcHARD Roe. 


OBITUARY 


Mr. S. CLAPHAM 


Mr. Samuel Clapham, solicitor, of Keighley, clerk to the 
Keighley justices for twenty-one years, died on 18th August, 
aged 71. He was a past-president of Keighley Law Society and 
was admitted in 1908. 


Mr. .H. COGGER 


Mr. Henry Cogger, solicitor, of Tonbridge, died on 17th August, 
aged 79. 


He was admitted in 1923. 


Mr. F. G. HOWARTH 


Mr. Fred Greenwood Howarth, retired solicitor, of Blackburn, 
died recently in a Paignton hospital. He was for many years 
treasurer of Blackburn Law Association and was admitted 
in 1916. 


Mr. G. L. LLOYD 


Mr. George Llewellyn Lloyd, solicitor, of Newport, Mon., 
died on 6th August, aged 80, He was admitted in 1899. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”) 


The Training of Articled Clerks 


Sir,—Disagreement though there may be with the suggestions 
put forward in the recent article on ‘“‘ The Training of Articled 
Clerks,” it certainly serves to illustrate the difficulties with which 
any reform of the present situation is attended. 

The “‘ lack of co-ordination ”’ between practical and academic 
work is surely bound to remain to a large extent. After all, a 
solicitor is unlikely to deal in practice throughout his whole 
career with half the law he has had to learn for examination 
purposes, let alone to cover all of it during his period of articles. 
The suggestion that academic work be followed by practical 
work on the same subject would no doubt prove quite a good one 
in the only two instances given by the writer, conveyancing and 
probate, though even in these the number of academic points 
illustrated in practice would be small. But most of the other 
examination subjects enter at best only incidentally into a 
solicitor’s daily work. The average articled clerk would have to 
wait for a very long time before he could be handed a case on 
private international law for his attention. Yet this subject 
remains an alternative one in both the Final and (the only other 
choice being local government law) the Honours Examinations. 

The implied suggestion that the articled clerk is required to 
memorise for examinations far more detailed law than is practical 
or necessary is one to which I would subscribe enthusiastically, 
being myself some fourteen months from the Final, and one which 
I should dearly love to see accepted by The Law Society. One 
has to bear in mind, however, that entry into the profession 
should involve a certain amount of hard work—even if not as 
much as it does at present. Coupled with this point, the article 
makes a suggestion that candidates at part of the examinations 
should be allowed practice books which they might consult. 
This matter is a controversial one, and has indeed been discussed 
by Dr. Glanville Williams in his book, ‘‘ Learning the Law ”’ 
(5th ed., pp. 46-7). Dr. Williams is inclined to advocate it, 
but I think that even he would hardly go so far as the writer, 
whose suggestion would seem to involve providing every one 
of several hundred candidates with the latest editions of all the 
practice books which a solicitor’s office is likely to possess. 
Any direction that candidates bring the books with them would of 
course be as inconvenient for their firms as it would be impossible 
for themselves. It would also put them at the mercy of the 
quality of their office library, and this indeed is a consideration 
which would apply in any event. 

I would myself be almost inclined to advocate not greater fusion 
but greater separation between practical and academic work. 


I cannot help feeling that a division of the period of articles into 
two sections, first, a period of concentrated study for examination 
purposes and followed by the examinations themselves, and 
secondly, a possibly shorter one of purely practical work would 
prove a better system. It would foil on the one hand the principal 
who gives his articled clerk no practical work at all, and on the 
other the principal who gives him no time for anything else, 
both of whom seem all too often to be encountered. At least 
there would be no room for argument about what the clerk should 
be doing at any particular period, and he would enter office 
life at a time when he could and should be of immediate and 
full-time use to the firm, his examination worries over. The 
necessity for the payment of a premium would thus disappear, 
and the articled clerk would be first a student and later a clerk, 
able to concentrate on one job at a time instead of incurring the 
disadvantages of both with the advantages of neither. These 
two sections are bound to exist in any case, though at present 
they are made up of scrappy bits, often alternating with one 
another every day. Why should they not be recognised, separated, 
and put at the most convenient place in the articles period ? 
What slight liaison there may now be between practical and 
academic work would admittedly be lost, but it is surely so small 
that its disappearance would be more than compensated for by 
the advantages of the change. 

In the meantime, I feel that this golden rule might be laid 
down under the present system for the direction of principals. 
When the articled clerk has no immediate study to do, give him 
all the practical work you can lay hands on; but when he needs 
to study, let him. He has at most five years in which to acquire 
the qualifications for his whole career; but he has a lifetime 
in which to acquire practical experience. 

R. T. OERTON. 

Bideford. 


Legal Advice 


Sir,—With reference to your comment in the number of the 
SoLiciTors’ JOURNAL of the 27th July last that ‘the place to give 
legal advice is in solicitors’ offices and not in citizens’ advice 
bureaux or makeshift offices inhabited by peripatetic legal 
advisers,’’ I have looked up the word “peripatetic”? and discover 
it means “itinerant.” So are judges! 

RALPH P. Tay. 

London, S.W.19. 


REVIEWS 


A History of English Criminal Law and its Administration 
from 1750. By Leon Rapzinowicz, LL.D. Volume 2: The 
Clash between Private Initiative and Public Interest in the 
Enforcement of the Law. Volume 3: Cross Currents in the 
Movement for the Reform of the Police. 1956. London: 
Stevens & Sons, Ltd. £4 4s. net each volume. 


With a scholarship as imposing as is the bulk of these volumes, 
Dr. Radzinowicz continues the work introduced to the public 
in 1948 in the first volume on the Movement for Reform. The 
thoroughness of the study will be apparent from the fact that we 
are still little more than three-quarters of a century from the 
author’s commencement date. In regard to time, the two new 
volumes overlap; materially, considering the recurrence of such 
themes as contemporary proposals for the suppression of vice, 
remedies for prostitution and for gaming, and the position of 
the magistracy, there is remarkably little duplication in the text. 
Each thesis is inexorably worked out, in a style remarkable 
among works of the kind for its readability, with full and most 
interesting documentation. Not above fifty cases are cited in 
all the eleven hundred pages of text, but the bibliography is 
exceptionally complete and detailed. 

These are not, of course, practitioners’ books, nor can it be 
said that they contain the kind of history of which every lawyer 


must have a grasp for the proper understanding of his craft. 
The late Lord Macmillan, to the memory of whom vols. 2 and 3 
are dedicated, perhaps best described their true place in the 
library when he wrote of the first volume that it was more than a 
book for lawyers; it was ‘‘ a full and comprehensive study of the 
phenomena of a great social evolution, at once technically 
accurate and humanly interesting.” The burden is (in these 
parts of the work, at least) not actual reform so much as a 
tendency to reform, personalities and ideas rather than Acts 
and deeds. With Sir William Holdsworth the author shares a 
facility for making individuals live in his pages through the 
sympathetic presentation of their views, not, however, without 
appropriate touches of laconism. Thus, ‘‘ Colquhoun, as usual, 
went much further. To him the prevailing views on the subject 
were wholly misguided.”” The Fieldings, Henry and the blind 
Sir John, naturally figure prominently (but not, playgoers will 
note, Elizabeth Canning), with Chadwick and John Townsend 
to keep them company. An anecdote such as that concerning 
the latter, how as personal police officer to the Prince of Wales 
he kept the Prince’s money for safety in his own pocket, retold 
in one of Dr. Radzinowicz’s footnotes, ensures for its subject a 
very superior brand of immortality. 
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One of the minor fascinations of the work consists in the 
pithiness of some of the cross-headings. A reader will find 
himself contrasting ‘‘ The Wages of Non-Interference ’’ (referring 
to an obvious corrupt device for securing freedom from prosecution) 
with the names of some of the contemporary pamphlets from 
which the author frequently quotes. New to us is the tract title, 
too long to quote in full, which winds up “ Prudential Rules for 
the Giving of Information to the Magistrates in these Cases.” 

If we appear to have noticed chiefly the more entertaining 
facets of the author’s work, it is not to decry its solid value as a 
serious study of history. But that so profound a treatise can 
turn out to be so interesting may well be a revelation to many 
readers. 


Hart’s Introduction to the Law of Local Government and 
Administration. Sixth Edition. By W. O. Hart, C.M.G., 
B.C.L., M.A., of Lincoln’s Inn, Barrister-at-Law, Clerk of the 
London County Council. 1957. London: Butterworth & 
Co. (Publishers), Ltd. £2 5s. net. 

This new edition of a well-tried set book for the Local 
Government paper in the Solicitors’ Final maintains the high 
standard of its predecessors. The revision has been well done, 
references to all the latest statutes and cases having been neatly 
woven into the text, and the learned author has not hesitated to 
excise obsolete passages. In particular, as might have been 
expected, the sections on rating and town and country planning 
have been re-written, and in the ‘‘ General Powers ”’ chapter a 
welcome paragraph has been included on local land charges. 

Your reviewer does not agree with the learned author’s 
opinion that the courts will interfere if a local authority exercise 
a discretionary power otherwise than in good faith (see p. 390)— 
Smith v. East I:lloe R.D.C. [1956| 2 W.L.R. 888, amongst other 
cases, seems to establish the contrary—but the general principles 
are discussed adequately. The local authority can enforce a 
requirement to provide sanitary accommodation against the 
occupier of premises, as well as against the owner, at their 
option (see p. 462). Since the passing of s. 16 of the Housing 
Repairs and Kents Act, 1954, a dwelling which has been the 
subject of an improvement grant will be subject to conditions 
for a minimum period of fifteen years (or even less), not 
necessarily twenty years (see p. 491). On p. 492 more space 
might have been devoted to housing associatious, and less to 
housing management commissions, as the latter are very rarely 
found in practice. Frontagers in a street can only require the 
local authority to make up and take over a private street under 
s. 19 of the 1907 Act where the authority have first served on 


RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
‘Points in Practice’? Department, “ The Solicitors’ Journal,”’ 
21 Red Lion Street, London, W.C.1, but the following points 
should be noted : 


1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten i duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Section 1 (1) (a)—Rent Limtr—Amount oF RATES 
TO BE ADDED 

Q. (1) The corporation include in their demand note for 
general rates a fixed charge of 5s. per house entitled ‘‘ Ashbin 
Charge ” which is to cover the provision and replacement of 
ashbins for the house. Is this a charge which can be included 
under the heading of general rates and added to the rent to 
be collected from tenants of houses which remain within 
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them a notice requiring urgent repairs to be carried out in the 
street (see p. 582). On p. 714 some reference could have been 
made to ‘‘ music and dancing ”’ licences issued under s. 51 of 
the Public Health Acts Amendment Act, 1890 (where in force). 

These are, however, very minor blemises in an excellent book 
covering a wide field and dealing in a general way with a mass 
of detail. We feel also that it might make for greater ease of 
reference and intelligibility if the paragraphs were numbered, 
and if more extensive use were made of headings and sub- 
headings. This is particularly noticeable in ch. XXVIII, 
‘* Licensing,’’ where the term is used in the general sense and 
also in the specialised sense of ‘‘ intoxicating liquor licensing ’”’ 
on consecutive pages. The otherwise adequate indices would 
have been improved if the table of cases had included references 
to the Weekly Law Reports. 


The Sale of Goods. By P. S. Atiyan, B.A., B.C.L. (Oxon), 
of the Inner Temple, Barrister-at-Law. 1957. London: 
Sir Isaac Pitman & Sons, Ltd. £1 5s. net. 

This is a well-written, useful book on the sale of goods. Adopting 
the narrative form, instead of a section by section commentary, 
Mr. Atiyah’s manner of dividing up the text into chapters shows 
a good analysis of the subject-matter. He is not afraid to 
criticise the text of the Act or to discuss problems which the 
decisions have not yet solved. This is an excellent book for the 
student, and very useful to the practitioner who wants a shorter 
type of book that will remind him of the principles of the Act 
and at the same time show the latest developments in the law. 


The Road Traffic Act, 1956. With Introduction and 
Annotations by RoBert ScHLEss, of Gray’s Inn, Barrister-at- 


Law. Reprinted from Butterworth’s Annotated Legislation 
Service. 1957. London : Butterworth & Co. (Publishers), Ltd. 
£1 5s. net. 


This book contains a general introduction to the Road Traffic 
Act, 1956, covering 23 pages, and this gives a helpful briet 
commentary on it. The Act is then set out section by section, 
including its Schedules, and a useful feature is the commentary 
to Sched. VIIL which indicates the changes made in earlier 
statutes. There are extensive notes on each section and nearly 
every word or phrase that has received judicial interpretation 
is mentioned in the notes. Despite all this learning, one would 
like to see a fuller commentary than appears on the new provisions 
of the Act itself, e.g., as to traffic signs and being in charge under 
the influence of drink. However, apart from these points, the 
book is a useful guide to the new Act. 


PROBLEMS 


control under the’Act ? Apparently in the past, under the 
previous Acts, it has been customary to do so. 


(2) The corporation waterworks committee allow a discount 
for prompt payment of water rate in respect of some houses 
within the city. Is the landlord bound to pass the benefit 
of any such discount to the tenant of houses remaining within 
control ? According to p. 195 of Megarry, 5th ed., this was 
not the case under the previous Acts and the landlord ignored 
any such discount (at any rate, so far as general rate was 
concerned). 

A. (1) The annual charge of 5s. is levied under the powers 
contained in s. 75 of the Public Health Act. 1936 (as amended 
by s. 8 (1) of the Local Government (Miscellaneous Provisions) 
Act, 1953), which states that it ‘‘ may be recovered as part 
of the general rate of the premises for which the dustbin has 
been provided.” It is, therefore, a charge which may properly 
be passed on to the tenant in assessing the rent limit of the 
premises under s. 1 (1) (a) of the Rent Act, 1957, under the 
heading of rates. 

(2) The reference in Megarry refers to ‘ compounding 
allowances " for which express provision is made (para. 5 of 
Sched. II to the Rent Act, 1957; cf. s. 7 (2) of the Act of 
1938) and is accordingly not relevant. However, the amount 
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of rates which can be- added to the rent limit is the amount 
of rates “ borne”’ by the landlord (s. 1 (1) (a)) and not the 
amount paid. In our opinion, therefore, the landlord is 
entitled to the discount made for prompt payment and need 
not give the benefit of this to the tenant. 


Section 2 (2)—NotTicE oF INCREASE TO BE SERVED 
BY IMMEDIATE LANDLORD 


Q. We act for the superior landlords of a row of some 
twenty small houses which remain controlled under the 1957 
Act. The head lease expires Midsummer, 1958. The under- 
lessors refuse to serve on the tenants any notice of increase of 
rent under the new Act. The definition of “landlord ’’ in 
the 1957 Act would not appear to include a superior landlord, 
and it would seem therefore that the superior landlords will 
not be able to serve notices of increase of rent under the new 
Act until the head lease expires Midsummer, 1958. This 
means that they will not obtain the full rental for the property 
until nine months later. The fact that the head lease expires 
in Midsummer, 1958, would, therefore, seem to be of some 
considerable advantage to the tenants. Are these views 
correct and is there any means by which the necessary notice 
can be served or by which the lessees can be persuaded to 
serve the appropriate notices of increase ? 


A. A notice of increase can be served only by a “ landlord ” 
(s. 2 (2) of the Rent Act, 1957) and this must mean the landlord 
of a tenancy to which that Act is applicable being the tenancy 
of a dwelling (see the Act of 1920, s. 12 (1) (g)). The tenancy 
of the under-lessors from the superior landlords is not such 
a tenancy. Where a provision of the Act is intended to 
include a superior landlord as well as the immediate landlord 
of the tenant occupying the dwelling the Act so states (see, 
e.g., Ss. 1 (1) (a), (d), s. 3 (1), s. 4 (1) and s. 5 (1) of the 1957 
Act). In our opinion, therefore, the landlords have no 
power to serve notices of increase, nor, in the absence of 
special terms in the leases, to direct the under-lessors to serve 
such notices. 


Section 2 (2) (c)—PROCEDURE FOR INCREASING RENTS 


Q. This subsection provides that if a dwelling is within a 
clearance area under the Housing Act, 1936, or is or forms 
part of premises in respect of which a demolition or closing 
order has been made and has not ceased to be in force, or 
if works of repair required to be executed by a notice or 
order under s. 9 of the Housing Act, 1936, or para. 7 of the 
Fifth Schedule to the Public Health (London) Act, 1936, 
remain unexecuted, no increase permitted by the Act shall be 
recoverable. Can increases be withheld by the tenant :— 


(a) On the passing of a resolution under s. 25 (1) (a) of 
the Housing Act, 1936, declaring an area to be a clearance 
area, and before the clearance order has been confirmed 
and become operative ; or is the date of the order coming 
into operation the relevant date ? 

(b) On the making of a demolition or closing order, or 
after the time for appeal has expired, or if an appeal has 
been lodged, the date of disposal thereof. 

(c) On the service of notice under s. 9 of the Housing 
Act, 1936, or the Fifth Schedule to the Public Health 
(London) Act, 1936, without waiting (i) for the time allowed 
for the appeal to expire, or (ii) upon obtaining a nuisance 
order from the court. 


A, (a) In our opinion the date of the passing of the 
clearance resolution (which declares the area to be a clearance 
area: s. 25 (1), Housing Act, 1936) is the relevant date, 
for it is from that date that ‘‘ the dwelling is within a clearance 
area’ and s. 2 (2) (c) (i) of the Rent Act, 1957, is satisfied. 

(b) Similarly we think it sufficient if a demolition or closing 
order has been made, as the wording of s. 2 (2) (c) (i) makes no 
provision for the expiration of any time limit or the final 
determination of any appeal (cf. s. 2 (2) (c) (iii). 
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(c) For the same reasons as the condition in s. 2 (2) (c) (ii) 
relates to “‘a notice or order given or made” we do not 
consider that there is any necessity to wait for the expiration 
of time allowed for appeal or the obtaining of a nuisance 
order from the court. 


Decontrol—EFFECT OF SERVICE OF NOTICE OF 
INCREASE 


Q. The owner of a dwelling-house (outside London) the 
rateable value of which on 7th November, 1956, was {34 gave 
notice to his tenant on Form A in Sched. I to the Rent Restric- 
tions Regulations, 1957, purporting to increase the existing 
rent of 15s. 5d. per week inclusive of rates to {1 6s. 2d. per 
week, i.e., twice the gross rateable value plus rates, by two 
increments, namely 7s. 6d. per week from 28th October, 
1957, and a further 3s. 3d. per week from 28th April, 1958. 
The tenancy is, of course, no longer protected under the 
Rent Acts and it would seem that the notice served may be 
of no effect. The owner now wishes to serve notice in 
accordance with Form S in Sched. IV to the Regulations deter- 
mining at the expiration of fifteen months from the coming 
into force of the Act the tenant’s right to retain possession 
of the dwelling-house. (1) Is the notice of increase of rent 
served by the owner of no effect ? (2) Does the service of 
such notice of increase constitute an offer to the tenant to 
let the property to the tenant for a term of three years at 
least at a rent as set out in the notice? (3) Can the owner 
now effectively serve notice in accordance with Form S ? 

A. (1) As the tenancy was decontrolled by s. 11 (1) of the 
Rent Act, 1957, and is, we presume, a weekly tenancy, the 
transitional provisions of Sched. IV to that Act apply, by 
para. 3 of which the rent limit during the continuance of those 
transitional provisions is the rent payable at the time of 
decontrol. We consider, therefore, that the notice purporting 
to increase the rent is void. (2) The notice cannot, in our 
opinion, operate as an offer, for it is not definite as to any 
terms. Further, for the same reasons, even if the tenant 
purported to accept it he would be unable to rely on it as a 
note or memorandum to satisfy s. 40 of the Law of Property 
Act, 1925. (3) It is, therefore, still open to the landlord to 
determine the transitional provisions of Sched. IV by serving 
a notice on Form S. 

RENT 


Notice of Increase—CALCULATION OF WEEKLY 


RATES 


Q. It has been suggested that in order to arrive at the weekly 
rent the annual amount of twice the gross value plus rates 
should be divided by 52 1/7 and not 52. The examples of 
arriving at the weekly rent given in the booklet “ The Rent 
Act and You”’ printed by H.M. Stationery Office show the 
division as by 52. Note 8 to the Rent Restrictions Regula- 
tions, 1957, printed by H.M. Stationery Office, referring to 
rates, mentions figures of 52 1/7 or 52 2/7 in a leap year. If 
the weekly rent shown in a notice is arrived at by dividing by 
52 (with the result that 52 1/7 times the weekly rent totals a 
little more than double the gross value plus rates), is the notice 
bad and should a new notice be served? It seems possible 
that in a leap year the permitted weekly rent shown on a 
notice this year would be in excess of the permitted weekly 
figure. Does this mean that small adjustments should be 
made each leap year or new notices served ? 

A. Note 8 to the Rent Restrictions Regulations, 1957, 
refers only to rates while the examples in “ The Rent Act 
and You”’ are all exclusive of rates. In our opinion the 
position is as follows: Section 1 (1) of the Rent Act, 1957, 
provides for a rent of which the annual rate is to be the gross 
value times the appropriate multiple, and to convert an annual 
rent into a weekly rent the proper procedure is to divide 
by 52 (cf. Whitcombe v. Pollock (1956), 106 L.J. 554 ; Ronson 
v. Photi [1940] 2 K.B. 379). With regard to rates, however, 
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it is really a question of the landlord receiving from the tenant 
the amount of rates paid in respect of the premises, and 
accordingly the apportionment of that amount into an amount 
payable weekly requires a division by 52 1/7 (or 52 2/7 if a leap 
year) (see para. 1 of Sched. II tothe Act). Future adjustments 
will, therefore, only have to be made in the case of rates 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 

Composite Goods Order, 1957. (S.I. 1957, No. 1493.) 6d. 

Composite Sugar Products (Distribution Payments—-A\verage 
Rates) Order, 1957. (S.I. 1957 No. 1496.) 5d. 

Copyright (International Conventions) Order, 1957. 
No. 1523.) 8d. 

Copyright (International Organisations) Order, 1957. 
No. 1524.) 5d. 

Distribution of German Enemy Property (No. 3) Order, 1957. 
(S.I. 1957 No. 1525.) 6d. 

Federation of Malaya (Adaptation of Enactments) Order in 
Council, 1957. (S.1. 1957 No. 1534.) 4d. 

Federation of Malaya Independence Order in Council, 
(S.I. 1957 No. 1533.) 5s. 4d. 

Import Duties (Drawback) (No. 14) Order, 1957. (SI. 
No. 1494.) 5d. 

Kuwait (Amendment) Order, 1957. (S.1. 1957 No. 1526.) 5d. 

London-Edinburgh-Thurso Trunk Road _ § (Biggleswade 
By-Pass) Order, 1957. (S.1. 1957 No. 1490.) 5d. 

Nigeria (Constitution) (Amendment No. 2) Order in Council, 
1957. (S.1. 1957 No. 1530.) Is. 

Nigeria (Offices of Governor-General and Governors) (Amendment) 
Order in Council, 1957. (S.I. 1957 No. 1531.) 6d. 

Northern Rhodesia Order in Council, 1957. 
No. 1529.) 5d. 

Perth County Council (Eas Chaimbeulach) Water Order, 1957. 
(S.I. 1957 No. 1500 (S.76).) 5d. 
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NOTES AND 


Honours and Appointments 
Mr. JoHN KENNETH Banks, senior legal assistant to Luton 
Corporation, has been appointed town clerk of Bridgnorth, 
Salop, in succession to Mr. S. F. Jaco, who has been appointed 
clerk to Hatfield Rural District Council. 


Personal Notes 
Mr. George Holt, clerk to Heckmondwike Urban District 
Council, has recently completed fifty years’ service in the Clerk's 
Department. 
Mr. Timothy Ernest Newton, solicitor, of Stowmarket, was 
married recently at Leigh-on-Sea to Miss Joan R. Turner, of 
Leigh-on-Sea. 


Miscellaneous 
COPY RIGHT 
Two Orders in Council dealing with copyright matters were 
published on 29th August: (1) the Copyright (International 
Conventions) Order, 1957, which provides copyright protection 
in this country for the works of foreign authors, composers, 
artists and other copyright owners. It lists the countries with 
which the United Kingdom is in Copyright Convention relation- 
ship. The order (S.I. 1957 No. 1523) will come into operation 
on 27th September, 1957; (2) the Copyright (International 
Organisations) Order, 1957, which provides copyright protection 
in this country for the publications of certain international bodies 
such as U.N.O. The Order (S.1. 1957 No. 1524) also comes into 
operation on 27th September. 
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(under s. 3 (1)), and as the rates are likely in any event to 
fluctuate from year to year no great hardship is caused 
thereby. If the amount of rates shown as payable weekly 
when multiplied by 52 1/7 exceeds the total amount of rates 
for the year the notice is bad and it would be advisable to 
serve a fresh notice. 


AND WHITEHALL 


Sierra Leone (House of Representatives) (Amendment) Order 
in Council, 1957. (S.I. 1957 No. 1532.) 5d. 

Stopping up of Highways (City and County Borough of 
Coventry) (No. 7) Order, 1957. (S.1. 1957 No. 1482.) 5d. 
Stopping up of Highways (County of Derby) (No. 16) Order, 1957. 

(S.1. 1957 No. 1501.) 5d. 

Stopping up of Highways (County of Hertford) (No. 12) Order, 

1957. (S.I. 1957 No. 1502.) 5d. 

Stopping up of Highways (County of Kent) (No. 16) Order, 1957. 

(S.I. 1957 No. 1503.) 5d. 

Stopping up of Highways (London) 

(S.1. 1957 No. 1504.) 5d. 

Stopping up of Highways (City and County Borough of Worcester) 

(No. 2) Order, 1957. (S.I. 1957 No. 1483.) 5d. 

Stopping up of Highways (County of York, West Riding) (No. 13) 

Order, 1957. (S.1. 1957 No. 1484.) 5d. 

Uganda (Electoral Provisions) Order in Council, 1957. 

No. 1528.) 5d. 

Wages Regulation (Milk Distributive) (England and Wales) 

Order, 1957. (S.I. 1957 No. 1506.) 8d. 
Widmerpool-Nottingham-Bawtry—Goole-Howden drunk 

Road (Blyth By-Pass) Order, 1957. (S.I. 1957 No. 1491.) 5d. 
Winchester-Preston Trunk Road (Sutton Scotney By-Pass) 

Order, 1957. (S.I. 1957 No. 1507.) 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. Prices stated are inclusive 
of postage. | 


(No. 55) Order, 1957. 
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NEWS 


VICTIMS OF NAZI RACIAL PERSECUTION 

A statement was made in Parliament on 26th June, 1950, 
concerning the final dividend in the distribution of German 
enemy property, and at the same time the decision was announced 
to make some provision to help in cases of suffering caused by 
Nazi and similar persecution which do not qualify under the 
established policy of releasing individual assets to victims of 
racial or religious persecution. An Order in Council published 
on 29th August is a necessary step towards that end. A declara- 
tion of trust has been executed, and a further notice will follow 
when a chairman of trustees has been appointed and the trust 
is functioning. The order, the Distribution of German Enemy 
Property (No. 3) Order, 1957 (S.I1. 1957 No. 1525), came into 
operation on 2nd September. 

Wills and Bequests 


Mr. John Roderick Horton Baker, solicitor, of Birmingham, 
left £20,931 (£12,792 net). 
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